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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JOSEPH DEAN VOLLE,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 45740
ADA COUNTY NO. CR-FE-2007-1526

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Joseph Volle challenges the district court’s decision to revoke his probation. Because
probation was achieving its rehabilitative purpose, and because Mr. Volle would have had extra
support by participating in veteran’s court, the district court abused its discretion by not
continuing Mr. Volle on probation.

Statement of Facts and Course of Proceedings
Mr. Volle pled guilty to felony driving under the influence in 2008 (R., p.67), and the
court placed him on probation, with an underlying unified sentence of seven years, with two
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years fixed (R., pp.68–72). In 2013, Mr. Volle admitted to violating his probation by drinking
alcohol (R., pp.100–05, 113), and the court put him back on probation (R., pp.118–20).
Mr. Volle admitted to violating his probation again in 2014 by drinking and not successfully
completing treatment. (R., pp.135–37, 165.) The court revoked his probation, sent him on a
rider, and placed him back on probation in March 2015. (R., pp.167–68, 172–75.)
In November 2017, the State filed the probation violation at issue in this case
(R., pp.179–80) and Mr. Volle admitted to driving under the influence. 1 (See generally 11/27/17
Tr.)
At disposition, defense counsel asked the court to place Mr. Volle in veteran’s court, for
which he had been approved. (1/8/18 Tr., p.12, L.19–p.13, L.12.) Because veteran’s court
considers whether a candidate is an undue risk to the community and is likely to comply with the
program, defense counsel suggested that the court should take Mr. Volle’s admission into the
program as a sign that a prison sentence was not necessary. (1/8/18 Tr., p.13, L.1–p.14, L.9.)
Further, Mr. Volle had been sober for three years, and he was under a lot of stress when he made
the poor decision to drink and drive—his wife was ill and his adult step-children were in and out
of their home. (1/8/18 Tr., p.13, Ls.13–25.) The State said it did not believe Mr. Volle should
participate in veteran’s court. (1/8/18 Tr., p.8, Ls.6–10.) Finally, Mr. Volle shared his thoughts
with the court:
First and foremost, I would like to apologize to the lady that I hit in
Meridian the other day. I hope that she knows how very, very sorry I am. I hope
that she knows I’m sorry that I victimized her and for just putting her through this
to begin with. I’m—obviously, if I could change it, I would. If I could take her
1

The State charged Mr. Volle with a new DUI for that same conduct in Ada County Case
No. CR01-17-41252, which is currently on appeal in Idaho Supreme Court No. 45741. (R.179.)
Mr. Volle pled guilty in that case before admitting to the violation in this case, and the court held
a joint disposition and sentencing hearing for both cases. (11/27/17 Tr., p.4, L.3–p.5, L.7; 1/8/18
Tr.)
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pain, I’d take it. If there’s something I could do to make it up to her, however that
would be, I would do it in hopes that maybe someday she can begin to forgive me.
I know what I am. I know what I have. I’m an alcoholic. I have a beastly
disease caused by it. It’s by nature both of them are chronic, but if there is any
good side to it, they can be managed, and for the last over four and a half years, I
have managed it well. I have been clean, and I’ve had no brushes with the law. I
worked hard at that. My main dilemma that seems to happen to me is highly
stressful and emotional situation [sic]. Not ones that just happen every day, but
ones that build up over years and years and years, and, finally, then, I just blow. I
snap.
And Judge Rearden, when I met with him, he seemed to think that that
program, along with my desire and determination, would help me put that last
piece of my puzzle and sobriety in place, and I have no reason not to believe him.
I know exactly where my next test will come from. When the Lord takes
my wife, which will probably be sooner than later, will be another one of those
situations, and I think and I hope and I’m pretty sure that with this help from the
Veteran’s thing, and like I said, this is my life, my determination, my desire to get
it done. I may be an emotional wreck, but one thing my wife, I promised her was,
just don’t drink, and I think that with your help to take this program, I’m old
enough and I’ve been through enough, I know what’s important to me in life, and
I would be very grateful for the opportunity to do so. Thank you, Your Honor.
(1/8/18 Tr., p.14, L.12–p.15, L.24.)
Primarily citing Mr. Volle’s inability to maintain his sobriety during probation and the
risk it believed he poses to the public, the court revoked his probation (1/8/18 Tr., p.16, L.4–
p.20, L.16; R., pp.194–95.) Mr. Volle timely appealed. (R., pp.197–98.)

ISSUE
Did the district court abuse its discretion when it revoked Mr. Volle’s probation rather than
allowing him to participate in veteran’s court?

ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Volle’s Probation Rather Than
Allowing Him To Participate In Veteran’s Court
Whether willfully violating a condition of probation justifies revoking a defendant’s
probation “is a question addressed to the judge’s sound discretion.” State v. Adams, 115 Idaho
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1053, 1054 (Ct. App. 1989). However, “a judge cannot revoke probation arbitrarily.” Id. at
1055. It may revoke probation “if the judge reasonably concludes from the defendant’s conduct
that probation is not achieving its rehabilitative purpose.” Id.
The appellate court “defers to the trial court’s decision” unless it abused its discretion.
Id. This Court must consider the entire record, including the defendant’s conduct before and
during probation, State v. Chapman, 111 Idaho 149, 153–54 (1986), and must take into
consideration the four goals of sentencing: the protection of society, deterrence, rehabilitation,
and retribution, State v. Pierce, 150 Idaho 1, 5–6 (2010).
Mr. Volle contents that, though he clearly made mistakes while on probation, probation
was achieving its rehabilitative purpose. Therefore, the district court abused its discretion by not
allowing Mr. Volle to continue on probation and participate in veteran’s court.
At the time of this offense, Mr. Volle was a sixty-four-year-old retired Army veteran who
struggled with alcoholism. (Aug., pp.2, 102.) He had been on probation for nearly three years,
and was doing well. (R., pp.172–75.) He was a bit of a homebody—he liked to work on his
home, tend to his roses, watch TV with his wife of fourteen years, and read. (Aug., p.8.)
According to various friends, previous employers, and coworkers, Mr. Volle is a generous, hardworking man. (PSI, pp.68–70.)
Mr. Volle made the poor decision to drink and drive amidst the stress of caring for his
wife, who is on hospice for lung disease, and dealing with her adult children and their families
continually moving in and out of their home. (Aug., pp.4, 9.) Yet he knows he is ultimately
responsible for his actions, which make him feel “sick.” (Aug., p.4; see also 1/8/18 Tr., p.14,
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Mr. Volle has filed a motion to augment concurrently with this brief.
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L.22–p.15, L.7.) He told the PSI investigator: “I try in no way to diminish what I’ve done or the
severity of it, and to anyone that I’ve hurt or wronged I am very sorry.” (Aug., p.13.)
But Mr. Volle doesn’t want to continue to allow alcohol to impact his life, and especially
his ability to care for his wife. (Aug., pp.11, 13.) Fortunately, he has only a moderate risk for
recidivism, a high motivation for treatment, and has demonstrated his ability to get his addiction
under control for an extended period of time—he was sober between March 15, 2014, and the
day of this offense. (Aug., pp.11, 15, 22.) According to his wife, Mr. Volle needs help but is
ready to change his life around. (Aug., p.9.) She believed he didn’t have enough support in the
past to help overcome his alcoholism. (Id.) She told the PSI investigator that they “bounced him
from ofﬁcer to officer, didn’t help him with his programs after his Rider, would not help when
[he] asked for help, or were not in the office for scheduled appointments.” (Id. (internal
quotation marks omitted).) However, Mr. Volle would get the support he needs in veteran’s
court. Because of these considerations, the PSI investigator suggested Mr. Volle be screened for
veteran’s court, and he was ultimately accepted into that program. (Aug., p.16; 1/8/18 Tr., p.12,
L.19–p.13, L.12.)
Mr. Volle acknowledges the severity of his decision to drink and drive while on
probation; however, he contends that probation was achieving its rehabilitative purpose. Further,
veteran’s court will provide Mr. Volle with extra structure and support to help keep him on track
while in the community. The district court therefore abused its discretion by not continuing
Mr. Volle’s probation so that he could participate in veteran’s court.
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CONCLUSION
Mr. Volle respectfully requests that this Court order that the district court place him back
on probation so that he can participate in veteran’s court.
DATED this 20th day of July, 2018.

/s/ Maya P. Waldron
MAYA P. WALDRON
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 20th day of July, 2018, I served a true and correct copy
of the foregoing APPELLANT’S BRIEF, electronically as follows:
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
Delivered via e-mail to: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
MPW/eas
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